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CASE COMME1VTS
ates no absolute right,18 and the trial judge does not invade the province of
the jury by affording a new panel the opportunity to correct what appears
to him to be a mistake. 19 Considering, however, that judgment on the
verdict here in question would have resulted in an annulment of the
original conviction, though not an acquittal, 20 the intrinsic criminal nature of the trial may have influenced the Court. A trial judge in a crimi2
nal case may not set aside a verdict of not guilty. 1
A ruling that a verdict must always stand if there is substantial evidence to support it disregards the possibility that a different verdict
might have logically been reached and that in the trial judge's opinion the
verdict was wrong. While trial judges must not lightly set aside a verdict, their hands should not be tied by such an inflexible rule.
PHLW D. A2DERSoN

BANKRUPTCY: PRIORITIES: FEDERAL TAXES AS
EXPENSES OF ADMINISTRATION
United States v. Fogarty, 164 F.2d 26 (C. C. A.-8tk 1947)
On December 19, 1942, Inland Waterways, a shipbuilding corporation,
filed a petition for reorganization under Chapter 10 of the Bankruptcy
Act.1 A trustee was appointed to continue the business until an appropriate plan or reorganization was approved. It was found that the continuation of the business was not justified, and the 200 employees of the
corporation were dismissed. An adjudication of bankruptcy was made.
The district court allowed claims for wages earned within ninety days
prior to Decembar 19, 1942, and assigned them priority of payment under
Section 64(a) of the Bankruptcy Act. Assets were insufficient to pay
"State ex ret. Cartmel v. Aetna Casualty & Surety Co., 84 Fla. 123, 92 So.

871 (1922).
"Carney v. Stringfellow, 73 Fla. 700, 74 So. 866 (1917); Tampa Waterworks
Co. v. Mugge, 60 FIa. 263, 53 So. 943 (1910); Schultz v. Pacific Ins. Co., 14 Fla.

73, 93, 94 (1872).
"Chambers v. State, 117 Fla. 642, 158 So. 153 (1934).
t

Curins v. United States, 232 Fed. 844 (C. C. A. 8th 1916); Limbaugh v.

Commonwealth, 149 Va. 383, 140 S. E. 133 (1927).

152 STAT. 883, 11 U. S. C. §501 (1938).
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even all wage claims in full. The trustee was promptly ordered to pay a
twenty-five per cent dividend thereon. Thereafter the Collector of Internal Revenue assessed employment and withholding taxes plus interest,
based on this dividend, and filed claim therefor as an expense of administration. The district court held the claim invalid and not collectible
against the estate. The United States assigned error on the ground that
the taxes assessed on the dividend constituted an enforceable claim and
should have been allowed. HELD, the payment of the dividend was a payment of wage, 2 and furthermore this tax claim should be paid as an "expense of administration." Reversed with directions.
Upon adjudication of bankruptcy the title to the bankrupt's property
passes to the trustee by operation of law. 3 It is necessary that the claims
of preferred creditors be satisfied prior to those of general creditors.
Creditors placed in this more fortunate position are both defined and
ranked in Section 64(a) of the Bankruptcy Act, which first allows costs
and expenses of administration, then wages accrued within three months of
bankruptcy, and finally taxes owing by the bankrupt. 4 It fails, however,
to make any distinction between taxes that become due prior to adjudication of bankruptcy and those that arise during the administration of the
estate. 5 The Supreme Court, by applying Section 64(a) indiscriminately
both to taxes falling due prior to adjudication of bankruptcy and to those
accruing during administration of the estate, 6 has also failed to make any
distinction between these taxes.
The tax claims in the present case are called taxes and yet they are
treated, without explanation, as expenses of administration for priority
purposes. Courts have recognized taxes that accrue during the administration of the estate as expenses of administration, 7 and as such they are
in the first category as regards priority of payment. 8 It is apparent that
wages accruing during bankruptcy are expenses of administration. That

'57 STAT. 126, 26 U. S. C. §1521(d) (1943).
830 STAT. 565 (1898), as amended, 11 U. S. C. §110(a) (1946).
430 STAT. 563 (1898), as amended, 11 U. S. C. §104(a) (1946).
'See In re William F. Fisher & Co., 148 Fed. 907, 912 (D. C. N. J. 1906).
'Arkansas Corp. Conm'n v. Thompson, 313 U. S. 132 (1941); compare Dayton
v. Stanard, 241 U. S. 588 (1916), with Dayton v. Stanard, 220 Fed. 441 (C. C. A.
8th 1915).
'State v. Gleick, 135 F.2d 134 (C. C. A. 8th 1943); United States v. Killoren, 119
F.2d 364 (C. C. A. 8th 1941).
'United States v. Killoren, 119 F.2d 364 (C. C. A. 8th 1941).
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their date of accrual is not necessarily the date of the payment is, however, elementary. The mere fact that they are paid during administration
does make them expenses thereof; all bankruptcy claims are paid during
administration. As wages they have a high priority among the various
classes of debts, but they are still debts. By the same token, any taxes
payable from or on these wages are also debts. The real issue, which the
Court failed to face squarely, is the relative priority of wage claims as
against tax claims on these wages; both rank below expenses of administration.
The present decision rests on the theory that, although wages accruing
prior to adjudication of bankruptcy are debts with the priority of wage
claims rather than of expenses of administration, nevertheless the taxes
on these wages do not take the character thereof but are to be treated as
expenses of administration. This is an illogical result. It follows the
ever-present modern tendency to get the taxes paid ahead of all other
claims, however meritorious.
Admittedly the Bankruptcy Act does not withdraw the estate of the
bankrupt from the reach of the taxing powers, and it is subject in consequence to the payment of taxes imposed while it is in the hands of the
trustee. 9 The manifest intent of the law is that his custody of the estate
shall not bar collection of taxes that would by law have to be paid if the
property were still in the hands of the bankrupt. 10
Although the reasoning of the courts in reaching their conclusions is
varied and confused, and the methods of allowing the priorities are conflicting, the fact remains that expenses of administration are actually incurred for the benefit of the creditors.' 1 It follows that taxes accruing
prior to adjudication of bankruptcy are not on a par with taxes accruing
after such adjudication, and that the Court was in error in according them
the rank of expenses of administration.

RicHAR P. WAvIELD

'Swarts v. Hammer, 120 Fed. 256 (C. C. A. 8th 1903), a/fd, 194 U. S. 441 (1904);
In re Crowell, 199 Fed. 659 (D. C. Mass. 1912); see In re Prince & Walter, 131 Fed.
546, 550 (M. D. Pa. 1904).
"In re Conhaim, 100 Fed. 268, 269 (N. D. Wash. 1900).
"'See Ingels v. Boteler, 100 F.2d 915, 919 (C. C. A. 9th 1938).
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